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BOOK PUBLISHING CONTRACTS: CHECKLIST OF DEAL TERMS 1

1. Rights granted (form, language, market, time):

a. Copyright ownership
1. Author owns; rights not specifically granted are reserved to Author
ii. If work for hire unavoidable, consider termination and reversion
iii. Publisher registers copyrights in Author's name
b. Territories (EC & Australia considerations)
c. Subsidiary rights: first serial, second serial, reprint, British Commonwealth, foreign,
translation, motion picture, TV, dramatic, audiocassette, electronic, multimedia,
commercial and merchandising -- reserved or granted
i.  Proportion in which proceeds shared (90% first serial, 75/80% UK and foreign,
50-66% other)

ii. Author or agent approval of subsidiary rights licenses controlled by Publisher

iii. Pass-through provision (no greater than 30 days flow-through after advance
repaid)

iv. Hard/soft deal vs. Hard/soft separately

v. Author retains dramatic, film, TV, radio, merchandising

vi. Author retains rights to characters, settings, title (if fiction with series prospects)

vii. Electronic, audio, video, new technologies

Vviil. Book club rights — be sure royalties are fair (don’t become a free or low-
cost giveaway)

ix. Rights not exploited by Publisher within reasonable period (e.g., 2 —3 years after
book published) revert to Author

x. Include general reservation of rights clause: any rights not expressly granted
remain with Author

2. Amount and schedule of advance and royalties

a. Advances — Should be nonrefundable; at worst, if manuscript rejected, first proceeds
i. Ideal: 1/2 on signing, 1/4 on delivery of half MS, 1/4 on final acceptance
ii. No "payment on publication”
b. Royalty Rate (list price, net of freight pass-through vs. net receipts)
1. Hard cover: 5,000 - 10%; 10,000 - 12 1/2%; 15,000 - 15%
ii. Mass market paper: 6/8% (on first 50-150,000), increasing to 10%
iii. Trade paperback: 6/7 1/2% (on first 25,000), increasing to 9/10% (often on net
price = 1/3 - 1/4 off list)
iv. E-books: highest print rate; 20-50% net
v. Academic and scholarly texts, including textbooks: 6-15% net
c. Bonus payments or increased payments in the event of:
i.  Book club sales
ii. Bestseller list appearance
1ii. Award winner: Pulitzer, NBA
iv. Motion picture or TV development
v. Earn-out advance
d. Discount Schedule: consider distinguishing premium sales to business from bulk sales
to specialty stores, and request sharing “costs” of deep discounts
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e. Ifthe book includes advertising or other third party content (other than excerpts from
other works published by the Publisher), Author gets 50% of fees paid to Publisher.

f. Authors and Illustrators of children's books generally share revenue 50/50, unless
either hires other to do work.

g. Grants: Authors of textbooks and nonfiction may require grant funds to cover extra
expenses, such as travel, research assistance or special artwork.

3. Delivery Issues

a. Reasonable deadline

b. Format for delivery — e.g. number of paper copies; disk or CD (Word format);
emailed

c. Ifillustrations, photos, charts or tables are required, when must Author submit? Who
pays for these?

d. When must Author submit permissions and releases? Who pays for these?

4. Acceptance of manuscript

a. Define work

1. Fiction vs. nonfiction

ii. Reading level: adult, college level, YA, middle reader, picture book

iii. Attach proposal and sample chapters (or sample illustrations)

iv. Word count (range)

Publisher must comment - accept or reject -- as submitted (periodic review)

Standard: fit for publication vs. satisfactory to publisher

Author's right to revise in response to detailed rejection

Editing

i.  Author may perform (extra comp. beyond certain point)

ii. If on reviewing galleys Author desires changes, no charge unless cost exceeds
10% of composition cost (chargeable against royalties only) and no charge if due
to printer's or Publisher's error.

oo o

5. Exclusive commitment to particular editor (travelling clause)

a. If editor removed, Publisher and Author will select new editor
b. Ifno agreement, Author may terminate (first proceeds)

6. Editor obliged to edit (written editorial guidance, line-editing, proof-reading)
7. Publication Issues
a. Require firm publication date (6-18 mos.)

b. Print run (e.g., first printing of 2500-5000 copies)
c. Publisher shall not insert any ads or third party material without Author’s consent
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8. Author Approvals

a.
b.

C.

Approval of edits and final work

Approval/consultation for title, jacket, layout, artwork, and catalogue copy, including
manner, wording, order and prominence of Author or co-author credit
Approval/consultation for advertising, promotion (Author's likeness?)

9. Advertising and promotion commitment

mo oo os

Publicity tour

Publicist

Catalogue inclusion

Advertising and marketing budget

Complimentary review and promo copies

Publisher can't allow work to go out-of-print for 2 years

10. Cost of permissions, illustrations, photographs

a.

b.

C.

Specify extras required, who obtains/creates, who pays (artwork, photos, maps,
index)

Permissions may be costly: ideally, Publisher gets and pays; alt: Author gets,
Publisher pays; alt: Author pays up to $ .

Index - if Author creates, consider asking for more money (bigger advance?)

11. Accounting and payment

opo o

=

Publisher keeps accurate records (copies printed, bound, sold, returned, and given
away)

Author may inspect (Audit right)

Quarterly (at least semiannual) payments, accompanied by detailed accounting
Pass-through for sub rights payments exceeding $1000 [or other amount]
Reserve against returns -- 6 months/25% maximum (alt: after 1st two royalty periods,
adjust reserve to reflect actual return rate)

Individual vs. joint accountings (if multiple book contract)

Agent -- all paid to agent vs. Publisher pays agent fee, balance to Author

No deductions from "other agreements"

royalty deductions may be proposed for: deep discounts, special sales, mail order,
premium sales, small print runs

12. Warranties, Indemnities and Liabilities

Warranties based on work as submitted by Author: no indemnity for Publisher's
contributions

Author warrants no infringement (best knowledge?)

Author warrants no libel or invasion of privacy (make Publisher judge and assume
responsibility — generally more familiar with applicable law than the Author)
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. Author warrants no errors in formulae, instructions or recipes (make Publisher test?)

If Author indemnifies, it hires lawyer and controls defense -- no settlement without
Author's consent

Ideally, limit indemnity to fixed amount ($ ) or 50% of final judgment.
Author not liable for incidental or consequential damages
If Author wins, Publisher bears costs above $ (or 50/50 split)

Limit withholding (so Author can use royalties to pay defense costs); require interest-
bearing account, state when and how money released

Neither may sue third parties for infringement etc. without consulting other

Insurance protection: Request publisher to extend publisher's coverage to Author as
additional insured. (What is the deductible?) (NB. Random House has authors pay up
to 20% of advance for infringement and libel damages and attorney fees; 50% of legal
fees if successfully defended.)

13. Remaindering

e o o

No overstock sale for 18/24 mos.

Publisher pays at least 10% of net (unless sold below cost)

No remainder sale without offering Author right to purchase at cost

No destruction of overstock without notice to Author, who may obtain by paying
shipping costs.

14. Revisions

aoc oe

)

If Publisher wants revision, Author asked first

If Author refuses, Publisher may allow other to prepare

If Author completes, same royalty (vs. revert to base)

If third party, limit chargeback of costs (definitely not deductible from monies due
Author under other agreements).

If third party hired, require "work for hire" treatment without change of Author credit.
Limit frequency of revisions

Do not treat as new book (which generally resets royalty to lowest rate)

15. Reversion and termination of contract; out-of-print provision; reversion of unexercised rights

a.

oo

Rights revert to Author on termination or if Publisher fails to publish (or otherwise
exercise within __ years, e.g. 1(c)(viii))

Advances kept by Author (or one-year first proceeds)

Materials and manuscripts returned to Author

Author's right to terminate if no copies available for sale in the U.S. through normal
retail channels or through major chains; or not in Publishers [printed vs. online]
catalogs; or Publisher sells fewer than copies in single year

Author may buy plates at 25% cost of manufacture and remaining copies (bound or
unbound) at lowest discounted price

Out-of-print vs. available electronically (including print-on-demand)
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BOOK PUBLISHING CONTRACTS: CHECKLIST OF DEAL TERMS

16. Assignment of Rights/Obligations

a.
b.

C.

Author may assign payments

Publisher cannot assign, or can only assign to equally reputable publisher (or upon
merger or acquisition)

No automatic change of ownership upon bankruptcy.

17. Agency clause

18. Option

a.
b.

Free to submit anywhere; Publisher gets right of refusal

Author submits to Publisher; if no good faith agreement within 30 days, Publisher has
no further rights. (Avoid letting publisher respond 30/60 days after first book
published: at worst, must respond after first book accepted)

Submission requires only proposal and perhaps sample chapter, not complete ms.
Applies only to works of specific type (e.g. novel, work featuring same character,
college-level microeconomics text)

Does not apply to collaborations/joint works or where other Publisher approached
Author with proposal.

19. Free Copies

a.
b.

25 per edition
Author may purchase at 50% or lowest discount.

20. Conflicting Publications

a.

b.

C.

Prohibiting Author to publish on same subject is too restrictive, especially for
academics and experts

Should apply only to "substantially similar" nonfiction works: same subject, same
audience, treated in same manner.

Reasonable time limit

21. Mediation/Arbitration

COPYRIGHT © 1998-2005 HOWARD G. ZAHAROFF, MORSE, BARNES-BROWN & PENDLETON, P.C.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




